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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 18th day of April, 1997

BARRY L. VALENTI NE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14790
V.

JOHN J. G LJAM

Respondent .
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge WlliamE Fower, Jr., rendered in this
proceedi ng on March 7, 1997, at the conclusion of an evidentiary
hearing.! By that decision the |aw judge affirnmed an energency
order of the Adm nistrator that revoked respondent's private

pilot certificate (No. 084586162) on allegations that he had

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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viol ated sections 43.12(a), 91.405(a) and (b), and 91.7(a) of the
Federal Aviation Regulations ("FAR'), 14 C.F.R Parts 43 and 91.7
For the reasons discussed below, the appeal wll be deni ed.

The charges in the Adm nistrator's January 28, 1997
Emergency Order of Revocation, as anended February 20, rest
principally on the follow ng alleged facts and circunstances
concerning the respondent:

2. At all relevant tinmes herein, H Il Top Wl ding,
Inc. owned a Piper PA-23-250 aircraft,

°’FAR sections 43.12(a), 91.7(a), and 91.405(a) and (b)
provi de as foll ows:

8 43.12 Muaintenance records: Falsification, reproduction,
or alteration.

(a) No person may neke or cause to be nade:

(1) Any fraudulent or intentionally false entry in
any record or report that is required to be nade, kept,
or used to show conpliance with any requirenent under
this part;

(2) Any reproduction, for fraudul ent purpose, of any
record or report under this part; or

(3) Any alteration, for fraudul ent purpose, of any
record or report under this part.

§ 91.7 Civil aircraft airworthiness.

(a) No person may operate an aircraft unless it is
in an airworthy condition.

8 91. 405 Mai ntenance required.

Each owner or operator of an aircraft--

(a) Shall have that aircraft inspected as prescribed
in subpart E of this part and shall between required
i nspections, except as provided in paragraph (c) of
this section, have discrepancies repaired as prescribed
in part 43 of the chapter;

(b) Shall ensure that nmaintenance personnel make
appropriate entries in the aircraft maintenance records
indicating the aircraft has been approved for return to
service....
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identification nunber N54748.

At all relevant tines herein, you acted as
President of Hill Top Welding, Inc.

On or about Decenber 21, 1995, the Federal

Avi ation Adm nistration (FAA) placed an Aircraft
Condition Notice on the aircraft described above,
stating the foll ow ng:

"1l. The itens |isted below are considered to
be an i nm nent hazard to safety."”

"2. Operation of the aircraft prior to
correction wll be contrary to pertinent
Federal Aviation Regul ations."

"3. A Special Flight Permt will be required
to be issued prior to operation if corrective
action has not been taken."

* * *

"Found fuel |eaking (drip) from under
fusel age at wing root area. This condition
must be corrected before further flight."

As a result, the aircraft descri bed above was not
in an airworthy condition.

You thereafter operated the aircraft described
above on a flight fromDanville [sic, Dansville],
New York to Lima, New York (in the vicinity of
Geneseo, New York) when it was not in an airworthy
condition; wthout a special flight permt;

w t hout the condition or discrepancy descri bed
above being corrected or inspected; and w thout an
entry made in the maintenance records that the
condi tion or discrepancy was corrected or

i nspect ed.

On or about August 23, 1996, the Federal Aviation
Adm ni stration (FAA) granted you and Hill Top

Wel ding, Inc. permssion, in a Special Flight
Permt, to ferry the aircraft described above from
Ceneseo, New York to Syracuse, New York with the
condition that you nust have certification in the

| og book froma nechanic that the aircraft is safe
to ferry to the destination

The Special Flight Permt described above
contained the followi ng Operating Limtation:



10.

11.

12.

15.

16.

7. The Special A rworthiness

Certificate/ Special Flight Permt is not
valid unless the aircraft is inspected to the
extent necessary to determine that it is safe
for the intended purpose with respect to
safety of flight. Such inspection nust be
acconpl i shed by an appropriately certificated
mechani ¢ or repair station and the inspection
must be recorded in the aircraft | ogbooks.

At all relevant tines herein, the required
i nspection descri bed above was not acconpli shed.

At all relevant tines herein, there was no entry
made in the aircraft maintenance records
indicating the aircraft had been inspected or
approved for return to service.

On or about August 30, 1996, you operated the
aircraft described above on a flight to Syracuse,
New Yor K.

As a result, you operated the aircraft described
above on a flight to Syracuse, New York when it
was not in an airworthy condition; wthout a
special flight permt; without the condition or
di screpancy descri bed above being corrected or

i nspected; and without an entry made in the

mai nt enance records that the condition or

di screpancy was corrected or inspected.

* * *

On or about Cctober 15, 1996, you submtted to the
FAA, upon its request, a handwitten docunment as a
record that the required inspection for the
special flight permt described above was
acconpl i shed before the August 30, 1996 flight to
Syracuse, New YorKk.

The handwritten docunent you submtted to the FAA
states the foll ow ng:

To whomit may concern...Prior to a flight of
N54748 to Syracuse for repairs | have

i nspected the fuel tanks in question and
observed no signs of fuel |eaking or any
unsafe conditions, therefore | believe this
aircraft was safe to ferry. Stephen K

Crow ey...A&P Cert.#205608318.
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17. Stephen K. Crowl ey did not wite the handwitten
docunent descri bed above, and did not cause it to
be witten.

18. Stephen K. Crow ey did not performthe inspection
described in the handwitten docunent descri bed
above, and did not cause it to be perforned.

The | aw judge found the evidence sufficient to warrant affirmance
of all of the charges predicated on these all egations.
Respondent' s argunents on appeal, which raise both procedural and
substantive issues, establish no basis for disturbing the | aw

j udge' s deci si on.

Respondent contends that his due process rights were
negatively affected in this proceeding because, in his view, the
| aw judge did not properly discharge his duty under our rul es of
practice during the prehearing discovery phase of the case.
Specifically, respondent nmaintains that the | aw judge conmtted
prejudicial error by not ruling on a February 14 notion
respondent had filed for expedited di scovery, which sought an
order directing the Admnistrator to respond to respondent's
di scovery requests, filed February 12, no |l ater than February 20.

Because of this asserted failure by the | aw judge, respondent
mai ntai ns, he could not effectively rebut, through cross
exam nation or additional evidence, matters that were not
reveal ed until the hearing. W think the record denonstrates
t hat respondent, notw thstandi ng his di scovery-rel ated
obj ections, was accorded a fair hearing, with full opportunity to

chal I enge every facet of the Admnistrator's case.

Aside fromthe fact that our rules of practice do not
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contenpl ate that orders conpelling discovery would be sought, or
i ssued, in the absence of a refusal to conply with a discovery
request or some other dispute concerning a discovery matter which
the parties could not resolve without a | aw judge's intervention,
respondent does not argue that the information the Adm nistrator
actually provided himon February 20 did not, based on the
Adm ni strator's judgnent as of that date on howto try the case,
adequately answer the interrogatories and requests for production
respondent had previously served.® H's position, rather, appears
to be that if his notion had been granted, the Adm nistrator
woul d have sonehow been precluded, at the hearing, fromcalling
two inspector witnesses not identified on February 20 and from
i ntroduci ng the docunents one of them sponsored that had not been
produced earlier. Respondent is m staken.

An order fromthe |law judge directing the Adm nistrator to
respond to respondent's di scovery requests by February 20, or any
other date prior to the hearing, would not have precluded the
Adm ni strator from subsequently seeking, even after the hearing
began, | eave to adduce testinony or exhibits whose utility or
necessity had not been appreciated sooner. At nost, it would

have obligated himto satisfy the | aw judge that he had good

%The assurance in Section 821.55(f), 49 C.F.R Part 821,
that notions to conpel production "will be pronptly deci ded" nust
be read in the context of the rule's expectation that "given the
short tinme available" in an emergency proceeding, "the
parties...[will] cooperate to ensure tinely conpletion [of
di scovery] prior to the hearing." W do not think a party's
uni nt ended or inadvertent failure to conplete discovery in
advance of the hearing establishes a |ack of cooperation.
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cause for not producing by the deadline the nanes of the new or
substitute wtnesses and a description of any exhibits they m ght
sponsor, and, if the |law judge were so persuaded, the respondent
woul d have to determ ne whether he needed to request any
additional tinme to prepare his defense given the all owed changes
in the Administrator's proposed proof.*

Counsel for the Adm nistrator advised the |aw judge that he
di d not recognize until shortly before the hearing that the
i nspector he intended to call wth regard to the allegations in
the conplaint | acked direct know edge about two administrative
actions involving the respondent. Respondent does not here argue
t hat he needed nore preparation tinme in order to effectively
cross examne the two inspectors the Adm nistrator proposed to
call who did have first-hand information about the circunstances
surroundi ng the adm nistrative actions, which were described in
docunents provided in answer to respondent's discovery requests,
or that the Adm nistrator either did not give an adequate reason
for not identifying the inspectors as potential w tnesses sooner
or unreasonably del ayed notifying respondent once he deci ded that

he should call them® Rather, the respondent appears to believe

“Al t hough respondent characterizes the two inspectors as
surprise witnesses, they were called to testify with respect to
matters that were included in discovery information that had been
provided to the respondent nore than two weeks before the
heari ng.

°At the hearing, the respondent objected to the two |ate-
noti ced i nspectors on grounds of surprise, in that they were not
named as potential witnesses in the material sent to himby the
Adm ni strator on February 20, and of relevancy. The latter basis
is not pressed in respondent’'s appeal to us.
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that whether the late identification of the witnesses actually
prejudiced his ability to defend against the Admnistrator's
charges is of no consequence if the |aw judge did not fulfil his
duty to rule on the notion to expedite. W disagree. W think
that since no unfairness to respondent has been shown to have
resulted fromthe Adm nistrator's bel ated decision to cal
W tnesses who could testify fromdirect know edge about matters
contained in his discovery subm ssion, whatever error the | aw
judge may have committed in not ruling on respondent's notion
must be deemed harm ess.®

Respondent further contends on appeal that the Adm nistrator
cannot be found to have proved the falsification charge because
he only provided sanples of respondent’'s handwiting for the | aw
judge to conpare with the handwitten docunent referenced in
paragraph 16 of the conplaint. According to respondent, since
both he and M. Crowl ey denied witing that docunment, which is
part of Adm Exh. 10, the Adm nistrator had to provide a sanple
of M. Crowl ey's handwiting for the |law judge to have sufficient

evi dence to support a determnation that M. Crow ey did not

®Respondent al so asserts that because the Administrator did
not produce the nanmes of the two inspectors by February 20 he was
deni ed an opportunity to review two exhibits that were sponsored
by one of the inspectors. It is not clear to us what additional
revi ew respondent needed to perform The respondent essentially
adm tted authorship of the two exhibits, A-13 and A-14, which are
brief handwitten letters or statenents to the sponsoring
inspector with regard to respondent's participation in certain
remedial training he had agreed to take. See Transcript at 295.

One of the exhibits was drafted and signed in the inspector's
presence. (Ooviously, uncontested handwiting exenplars such as
these are not the kind of evidence a party m ght reasonably
i nsi st necessitated nore tine to review or eval uate.
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aut hor Exh. 10. Respondent is m staken for a variety of reasons.
In the first place, there was a sanple of M. Crow ey's

handwiting in the record for the | aw judge to conpare with the
docunent allegedly witten by that w tness; nanely, Adm Exh. 12,
which is the letter M. CowWey wote to the inspector
investigating this case to deny that he had witten the
mai nt enance i nspection signoff Adm Exh. 10 purports to contain.

It does not, in our judgnent, and apparently that of the |aw
j udge, bear the renmarkable resenblance to the handwiting in that
exhibit that is reflected in respondent's handwiting in Adm
Exhs. 13 and 14. 1In the second place, it was not part of the
Adm ni strator's burden of proof in this case to prove that M.
CtowW ey did not wite the handwitten portion of Adm Exh. 10.

It was his burden to prove that respondent did. Third, and nost
inportantly, the law judge's violation findings reflect his
resolution of the credibility issue that the conflicting
testi nony of respondent and M. Crowl ey presented. Wile the
degree to which the handwiting sanples influenced the | aw
judge's credibility assessnent is not explained in his decision,
it was clearly nmade with awareness of all the relevant factors
bearing on the self-interests and notivations each of the two

i ndi vidual s might have had in testifying as he did.” The

I'n this connection we note that it is evident from M.
Crow ey's testinony that he understood that the docunent
respondent produced as reflecting M. CrowWey's ferry flight
signoff falls woefully short of neeting regul atory standards
relating to form content and placenent of such a mai ntenance
record. Consequently, his own certificate could have been in
jeopardy if the Adm nistrator believed he had aut hored the
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respondent has not identified any reason which would justify
secondguessing the | aw judge's determ nation on who was telling
the truth, especially where, as here, it accords wth the wei ght
of the evidence on that issue.
Anmong the factors that support the conclusion that it was

t he respondent, not M. Crowl ey, who created the handwitten part
of Adm Exh. 10 are these: Respondent alone had the duty to
ensure that the requirenents of the condition notice were net
before his aircraft was noved, whether or not a ferry permt were
needed to relocate the aircraft for repairs. Despite this
obligation, respondent flew his aircraft at |east once (from
Dansville to Geneseo) w thout conpliance with the inspection
requi renent inposed by the condition notice. At the very |east,
this conduct suggests that he would not be deterred, by any
pertinent regulatory prohibition, fromflying his aircraft a
second tinme (from Geneseo to Syracuse) in disregard of the
i nspection requirenent which was a condition of the ferry permt.

It was al so respondent who, in direct response to an FAA
i nspector's repeated demands that he provide proof that his
aircraft had been inspected before it had been flown on the
CGeneseo to Syracuse ferry flight, eventually tendered a
handwitten note purporting to have been signed by M. Crow ey,
along with a typewitten note advising that M. Crow ey had noved
fromNew York to Georgia. Since M. Crow ey, a certificated
mechani ¢ who had worked very briefly for respondent on an

(..continued)
handwitten part of Adm Exh. 10.
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aircraft restoration project and who appears to have |l eft that
enpl oynent am cably, denied having inspected the aircraft for any
mai nt enance purpose, much less for doing so to support a witten
approval for it to be flown pursuant to a ferry permt, had not
in fact left the area, it is not unreasonable to infer that the
respondent’'s notive for advising the FAA that he was no longer in
New York was to create a disincentive for the inspector to hunt
M. Crow ey down so that he could verify the bona fides of the
ferry permt inspection approval on which his nane appear ed.

Wiile it is of course possible that M. Crow ey denied
witing the approval out of belated concern that it did not
conply with regulations, we tend to discount that possibility.
There is no suggestion that any inspection that M. Crow ey, or
anyone el se, m ght have done before the ferry flight had been
deficient in any way, such that it was not safe to have flown the
aircraft to Syracuse for a nore thorough mai ntenance review. To
the contrary, respondent testified that before he flew the
aircraft fromDansville to Geneseo, he had replaced a fuel hose
t hat he believed had caused the | eak for which the aircraft had
been grounded with a condition notice.® Inasnuch as the
mai nt enance facility in Syracuse, after respondent flew the
aircraft there from Geneseo, approved it for return to service
wi t hout making any repairs, we think it doubtful that a possible

paperwor k violation would pronpt M. Crowl ey to deny having

8Respondent had not taken responsibility for this repair
before the hearing, advising the Adm nistrator only that sone
"unknown" agency had acconplished the nmai ntenance.
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inspected the aircraft.® It is also inprobable, we think, that
M. Cowey, if he had inspected the aircraft, would | eave a
witing to that effect anong the aircraft's records w thout ever
so advising the respondent and that the witing would just turn
up, after the flight had been made, in response to respondent's
need to furnish such proof the Adm nistrator.

In sum even if the respondent's handwiting and the witing
on the ferry flight approval did not appear to be a near perfect
match, we think it nore likely than not on the evidence of record
t hat respondent wote the approval and forged the signature of

M. Cowey on it.

°l nasmuch as there does not appear to be any evidence in the
record to contradict respondent as to when he repl aced the hose,
and no indication that the aircraft had any other discrepancy at
that time affecting its airworthiness, we question the validity
of the conclusion that respondent flew the plane twi ce when it
was not airworthy, contrary to the proscription in FAR section
91.7(a). Nevertheless, this issue was not raised by the
respondent on appeal or expressly litigated by the parties at the
hearing, and dism ssal of that charge woul d have no bearing on
t he appropri ateness of the sanction of revocation in this matter
for the remaining violations found proved. It nmay be, of course,
that the testinmony on the timng of this repair was not credited
by the | aw j udge.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The respondent's appeal is denied, and
2. The energency order of revocation and the initial
deci sion are affirned.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



